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Amendments to the Russian CFC rules and the capital amnesty

On 8 June 2015, President Vladimir Putin 
signed into law the Federal Law No.150-FZ 
«On amendments being made to Part One 
and Part Two of the Tax Code of the Rus-
sian Federation and article 3 of the Federal 
Law «On amendments being made to Part 
One and Part Two of the Tax Code of the 
Russian Federation» (as related to taxation 
of profit of the controlled foreign companies 
and income of foreign entities (further the 
«Law»). The Law has introduced modifica-
tions into the Tax Code of the Russian Fed-
eration (hereinafter the «Tax Code») relating 
to the rules of taxation of controlled for-
eign companies (further the «CFC»), tax resi-
dence, tax implications of voluntary declara-
tion of property and accounts by individuals, 
symmetrical corrections for taxation of con-
trolled transactions, as well as a threshold 
modification of the cost value of capital and 
depreciable assets.

Exemption from taxation  
of CFC’s profit

It should be reminded that a CFC is deemed 
to be a foreign organization (unincorporat-
ed entity), which is not a tax resident of the 
Russian Federation, and which is controlled 
by Russian tax residents. For the purposes 
of CFC, control shall be determined in par-
ticular by the volume of the participation  
of controlling entity:

• 25% — participation interest of an indi-
vidual or legal entity in a foreign organiza-
tion (50% in the year 2015);

• 10% — participation interest of an indi-
vidual or legal entity in a foreign organiza-
tion if participation interest of all entities —
tax residents of the Russian Federation, 
in this organization (for individuals jointly 
with spouses and minor children) compris-
es over 50%.

(para. 3 article 25.13 of the Tax Code).

The law introduced amendments extending 
grounds for CFC’s profit to be VAT exempt in 
the Russian Federation. Such modifications 
relating to CFC apply retroactively to a legal 
relationship arisen since January 1, 2015.

1. Owning CFC through public Russian 
companies (para. 4 art. 25.13 of the Tax 
Code). The ownership (direct or indirect) 
of a foreign entity through one or several 
public Russian companies shall not be rec-
ognized as control. As a foreign company 
is not controlled, the retained earnings are 
not subject to tax in the Russian Federation 
according to the rules of CFC. However, the 
law does not specify the minimum number 
of public company participants.

2. CFC is either an active foreign com-
pany, active controlling, or active sub-
holding company (para. 1, para. 8 art. 
25.13-1 of the Tax Code).

A foreign organization whose share of pas-
sive income (dividends, interests, royalty 
and other types of income stipulated in 
sub-paras 1-12 para. 4 art. 309.1 of the Tax 
Code) for the financial year does not exceed 
20 % of the total amount of all profit (para. 
3 art. 25.13-1 of the Tax Code) shall be rec-
ognized as an active foreign company. An 
active foreign company’s domicile must be 
in a state with which the Russian Federation 
has entered into an effective agreement 
for the avoidance of double taxation, and 
simultaneously such state is not included in 
the list of states, which do not exchange in-
formation, approved by the Russian Federal 
Tax Service (para. 7 art. 25.13-1 of the Tax 
Code). No such list has been approved by 
the time this article was written.

3. CFC is an irrevocable trust or other 
irrevocable unincorporated structure. 
The law introduced a rule under which the 
founder (organizer) of the unincorporated 
structure is automatically deemed to be  
a person controlling this structure (para. 9 
art. 25.13 of the Tax Code). Whereas, the 
founder (organizer) of a foreign unincorpo-
rated structure shall not be deemed to be  
a controlling person, in the event the fol-
lowing is true with regard to him:

(a) such person is not entitled to get (claim) 
profit (income) of such structure directly or 
indirectly and exercise control over such 
structure;
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An active foreign holding company  
is a foreign organization, which meets  
the following criterions simultaneously:

An active foreign sub-holding company  
is a foreign organization, in which

a) participation interest of a Russian controlling entity in 
a foreign holding is no less than 75% within 365 consecutive 
calendar days (para. 4 art. 25.13-1 of the Tax Code);

b) a foreign controlling company does not have any income,
or the share of passive income (except for dividends from 
active foreign companies and active sub-holding companies)
does not exceed 5% for the financial year; 

c) the share of direct participation of a foreign controlling 
company in each active foreign company is no less than 
50% within 365 consecutive calendar days; d) the share 
of direct participation of a foreign controlling company  
in active sub-holding company is no less than 75% within 
365 consecutive calendar days.

An additional criterion both for active foreign holding and sub-holding companies is that  
their domicile is not included in the «off-shore list» approved by the Order of the Russian

Ministry of Finance of 13/11/2007 No.108n (para. 7 art. 25.13-1 of the Tax Code).

a) the participation of a foreign controlling company  
is no less than 75% within 365 consecutive calendar days;

b) a foreign sub-holding company does not have any  
income, or the share of passive income (except for  
dividends from active foreign companies) does not exceed 
5% for the financial year;

c) the share of direct participation of a foreign controlling 
company in each active foreign company is no less than 
50% within 365 consecutive calendar days.

(b) such person is not entitled to have control 
over the profits (income) of such structure  
or its part;

(c) the assets were irrevocably transferred 
to this structure.

The above criteria will apply only in case the 
founder (the organizer) of a foreign unincor-
porated structure does not retain the right 
to get any of the above rights, including 
during liquidation of the structure (para. 10  
art. 25.13 of the Tax Code).

We note that a person other than the 
founder (organizer) can be recognized as 
a controlling person if he exercises control 
over the structure, and if even one of the 
following conditions is met with regard to it 
(para. 12 art. 25.13 of the Tax Code):

(a) such person is actually entitled to receive 
profits (part thereof) of such structure;

(b) such person is entitled to dispose of the 
assets of such structure;

(c) such person is entitled to receive assets 
of such structure in case of its winding-up 
(liquidation, rescission of contract).

We also note that foreign legal entities with-
out joint-stock capital are equated by the 
Law with unincorporated foreign structures 

(para. 15 art. 25.13 of the Tax Code). Thus, 
the lawmaker repaired the defect of the pre-
vious version of the Tax Code as it pertains 
to declaring foreign private foundations.

Dividends from the Russian 
organizations

The Law introduced a prescription providing 
that profits in the form of dividends obtained 
by CFC from Russian organizations are left 
out when defining CFC’s profit (indent 3 para. 
1 art. 25.15 of the Tax Code). Whereby it is 
important that a CFC has an actual right to 
obtain dividends.

The tax implications of voluntary 
declaration of property and accounts

The Law provides warranties to the persons 
planning to declare their property in accor-
dance with the Federal law of 08/06/2015 
No.140-FZ «On voluntary declaration by in-
dividuals of property and bank accounts (de-
posits) and on introduction of modifications 
into certain legislative acts of the Russian 
Federation» (further the «Law on voluntary 
declaration»). Significantly, the exemptions 
listed in this section are effective with re-
gard to the actions of the declarant and (or) 
nominal owner of the property taken place 
before January 1, 2015 (para.13 art.4 of the 



WWW.VEGASLEX.RU 4

Amendments to the Russian CFC rules and the capital amnesty

Law on voluntary declaration). Therefore, 
the risk of tax control measures with regard 
to possible violations committed after Janu-
ary 1, 2015 is not avoided.

1. The transfer of property from the nominal 
owner to the actual one shall not be recog-
nized as sale (sub-para 8.2 para.3 art. 39 of 
the Tax Code), as well as the receipt by the 
actual owner of the property form the nomi-
nal owner shall not be recognized as income 
(economic gain), if such property and its 
nominal owner are mentioned in the special 
declaration submitted to the tax authority 
pursuant to the Law on voluntary declara-
tion (para. 2 art. 41 of the Tax Code).

2. In accordance with para. 50 art. 217 of 
the Tax Code introduced by the Law, the 
individual taxpayers, who are sharehold-
ers, participants, stockholders, founders or 
controlling persons of a foreign unincorpo-
rated structure, are exempt from personal 
income tax on the income (except for mon-
ey) obtained during liquidation of a foreign 
organization (unincorporated structure).

In order to apply this exemption, the fol-
lowing conditions must be observed at the 
same time:

(a) the taxpayer together with his declara-
tion has provided an application in any for-
mat on exemption from taxation of such 
income and specified the peculiarities of 
obtained property (proprietary rights) and 
liquidated foreign organization (unincorpo-
rated structure), and attached documents 
containing information on the value of prop-
erty at the date of liquidation.

(b) the procedure of foreign organiza-
tion (unincorporated structure) liquidation 
(winding-up) has been completed by Janu-
ary 1, 2017. The law provides for prolonga-
tion of this term.

3. The individual taxpayers, who are tax resi-
dents of the Russian Federation, are entitled 
to reduce the income from the sale of prop-
erty (proprietary rights) obtained during liq-
uidation of a foreign organization (unincor-

porated structure) by the amount equal to 
the value of property according to account-
ing records at the date of liquidation, but not 
higher that the market value of such prop-
erty (proprietary rights) (sub-para 2.1. para. 
2 art. 220 of the Tax Code).

4. Neither special declaration, nor informa-
tion contained in it or attached documents 
can give grounds for a desk-based tax audit 
(para. 1 art. 88 Tax Code), or on-site tax au-
dit (para. 2 art. 89 of the Tax Code). When 
considering the materials of tax audit such 
information cannot be used as evidence (in-
dent 2 para. 4.art. 101 of the Tax Code), and 
is considered to be a tax secret (para. 8 art. 
102 of the Tax Code).

5. The possibility for tax collection shall be 
excluded from the declarant, if the latter had 
unpaid (partially paid) taxes on the acquisi-
tion, use or disposal of declared property 
and accounts with regard to possible viola-
tions occurred before January 1, 2015 (para. 
2.1. art. 45 of the Tax Code).

Tax residence of organizations

The Law amended provisions of article 246.2 
of the Tax Code, which regulate grounds and 
procedure for recognition of foreign orga-
nizations as tax residents of the Russian  
Federation.

The Law excluded criterion for recognition 
of a foreign organization as a Russian tax 
resident based on holding most of the board 
meetings (sub-para 1 para. 2 art. 246.2  
of the Tax Code in the previous version). 
However, the criteria for determining man-
agement location connected immediately 
with the work of executive bodies have 
been preserved.

The Law confirmed the criteria to be met by 
a foreign organization in order to be recog-
nized as managed from another state. The 
commercial activity of such foreign organi-
zation is carried out with the help of its own 
qualified personnel and using its assets in 
the state (in the territory) of its domicile. 
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Whereby a foreign organization provides 
documented evidence that is satisfies the 
criteria laid down in this clause (para. 4 art. 
246.2 of the Tax Code).

Additional criteria for recognition of a for-
eign organization as a tax resident of the 
Russian Federation (maintenance of ac-
counting records and management account-
ing, records management, operative man-
agement of personnel) shall be applied in 
the event the basic criteria of tax residence 
are satisfied for two or more states (para. 5 
art. 246.2 of the Tax Code).

The Law made it possible for foreign organi-
zations located in a jurisdiction that has no 
effective agreement on avoidance of double 
taxation with the Russian Federation, to de-
clare themselves as Russian tax residents 
(para. 8 art. 264.2 of the Tax Code).

In accordance with introduced amendments, 
a foreign organization has to provide docu-
ments which give grounds for assessment 
and payment of relevant taxes, to be avail-
able at a separate subdivision (indent. 2. 
para. 8.art. 264.2 of the Tax Code).

In the amended version para. 8 art. 264.2 
of the Tax Code states that a foreign orga-
nization is entitled to recognize itself as a 
tax resident of the Russian Federation at 
its own discretion either since January 1 of 
the calendar year in which the application 
for recognition as a tax resident was filed, 
or upon submission of the relevant applica-
tion with the tax authority at the place of its 
registration.

The provisions of the Law on tax residence 
are retroactive and apply to legal relations 
that have arisen since January 1, 2015.
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